United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLEE 


16-1438 


. be argued by 
RONALD FE. DEPETRIS 


United States Court af Appeal 


FOR THE SECOND CIRCUIT 


Docket No. 76-1458 


aa ee 


UNITED STATES OF AMERICA, 
Appellee 


—against— 


ALBERT ANZALONE and ANTHONY VIVELO, 
Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FoR THE EASTERN DISTRICT OF NEW YORK 


BRIEF FOR THE APPELLEE 


Davip G. TRAGER, 
United States Attorney, 
Eastern District of New York. 


BERNARD J. FRIED, 
RONALD E. DEPETRIS, , 
Assistant United States Attogfeys 
(Of Counsel). ‘ 


TABLE OF CONTENTS 


Preliminary Statement 
Statement of Facts . 


ARGUMENT: 


Point I—The federal prosecution of appellant An- 
zalone was not tainted by any use of his im- 
munized state grand jury testimony 


Point I1—Appellants’ immunized federal grand jury 
testimony was not improperly used against them 
in the federal prosecution for civil rights and 
false declaration offenses 


Point I]]—The FBI agent’s good faith destruction 


of rough interview notes after preparation of 
the typewritten statement reflecting the inter- 
‘view does not warrant reversal of the convic- 
tions herein 


CONCLUSION 


TABLE OF AUTHORITIES 


Cases: 
Barnes v. United States, 412 U.S. 837 (1973) 


Bruton v. United States, 391 U.S. 123 (1968) ... 27, 28, 
30, 34, 36 


Davis v. United States, 411 U.S. 233 (1973) 
Gelbard v. United States, 408 U.S. 41 (1972) . 


Goldberg v. United States, 472 F.2d 513 (2d Cir. 
30, 36 


In re Millow, 529 F.2d 770 (2d Cir. 1976) 
Jones V. United States, 342 F.2d 863 (D.C Cir. 1964) 


aM  ndaanewdemaa peas, oes ss 36 
Kastigar * United States, 406 U.S. 447 (iv72) ... 19 
Langella v. Commissioner of Corrections, — F.2d 

—, slip op. 577 (2d Cir. Nov. 22, i ) eee 25 
Milton v. Wainwright, 407 U.S. 371 (1972) ....... 32 
Murphy v. Waterfront Commission, 378 U.S. 52 

(9OBR) cccccnccdbecesensenededeces cansesess 19 
Shotwell Mfg. Co. v. United States, 371 U.S. 341 

CN edd ee senda eaees Fede eae bees 32 
United States V. Albarado, 495 F.2d 799 (2d Cir. 

CEN yaw ek pe are de warps peee OSS ecu 
United States v. Bertolotti, 529 F.2d 149 (2d Cir. 

oe Ee ES WN a a 36 
United States v. Bianco, 534 F.2d 501 (2d Cir. 1976) 

20, 24 
United States v. Blue, 384 U.S. 251 (1966) ..... 35, 36 
United States v. Braasch, 505 F.2d 139 (7th Cir. 

1974), cert. denied, 421 U.S. 910 (1975) ..... 27 
United States v. Brown, 411 U.S. 223 (1973) ..... 32 
United States v. Calandra, 414 U.S. 338 (1974) ... 34 
United States v. Catalano, 491 F.2d 268 (2d Cir.), 

cert. denied, 419 U.S. 825 (1974) .......--+->- 20 

United States v. Colasurdo, 453 F.2d 585 (2d Cir. 

1971), cert. denied, 406 US, 917 (1972)... ... 36 


United States Vv. Comulada, 340 F.2d 449 (2d Cir.), 
cert. denied, 380 U.S. 978 a EE ee i paeeraa Ov 40 


iii 


PAGE 
United States v. Covello, 410 F.2d 536 (2d Cir.), 
cert. denied, 396 U.S. 879 (1969) ............ 40 
United States v. DeDiego, 511 F.2d 818 (D.C. Cir. 
SS RROD yah as celine RR ACh oe Mc cyl Atos g ee eam 12 
United States v. Estepa, 471 F.2d 1132 (2d Cir. 
BOSD cosas acai ap Sai RAED Mh RAE Kalbe 37 


United States v. First Western State Bank of Minot, 
N.D., 491 F.2d 780 (8th Cir.), cert. denied, 419 


Res Meee ARMED Ni dic aioe, hate ioe Sie, 6 ats Ses: sees 12 
United States v. Gill, 490 F.2d 233 (7th Cir. 1973), 
cert. denied, 417 U.S. 968 (1974) ............ 27 
United States v. Greco, 298 F.2d 247 (2d Cir.), cert. 
denied, 869 U.S. 820 (1962) ...............056- 40 
United States v. Harris, 543 F.2d 1247 (9th Cir. 
I aed rea el eee EOD Alan he a 38 
United States v. Harrison, 524 F.2d 421 (D.C. Cir. 
PU ys he Ga a Ge ek ea ee 38, 40 
United States v. Hinton, 543 F.2d 1002 (2d Cir. 
oY Eee ity Sonera Rae aay gee hse 24, 25, 30, 31, 32, 


33, 35, 36, 37 


United States v. Indiviglio, 352 F.2d 276 (2d Cir. 
1965) (en banc), cert. denied, 383 U.S. 907 


SSS 12 tt een k aaa eee ee enue 24 

United States v. James, 493 F.2d 323 (2d Cir.), 
cert. denied, 419 U.S. 849 (1974) ............ 36 
United States y. Kahan, 415 U.S. 239 (1974) . 28, 29, 
32, 36 


United States v. Kurzer, 534 F.2d 511 (2d Cir. 1976) 29 


United States v. Pacente, 503 F.2d 543 (7th Cir.) 
(en banc), cert. denied, 419 U.S. 1048 (1974) 27 


iv 
PAGE 


United States v. Piccini, 412 F.2d 591 (2d Cir. 1969), 
cert. denied, 397 U.S. 917 (1970) 35 


United States v. Tane, 329 F.2d 848 (2d Cir. 1964) 36 
United States v. Terrell, 474 F.2d 872 (2d Cir. 1973) 


39, 40 
United States v. Thomas, 982 F.2d 191 (2d Cir. 
CA) 5 cake anae doe snes dened s> cea ress 39 
United States V. Tomaiolo, 317 F.2d 324 (2d Cir.), 
cert, denied, 375 U.S. 856 4 | eee 39 
United States v. Tramunti, 400 F.2d 1334 (2d Cir.), 
cert. denied, 419 U.S. 1079 (1974) .. woe Sey Be 


32, 33, 36 
United States v. W instein, 511 F.2d 622 (2d Cir.), 
cert. denied, 422 U.S. 1042 ET 
United States ex rel. Catanzaro V. Mancusi, 404 F.2d 
296 (2d Cir. 1968), cert. denied, 397 U.S. 942 
COMED cn ida deena ceveaesy Ce tedens edt eer 28 
Miscellaneous : 


18 United States Code: 


4 ee oe 21, 25, 26, 29, 32 
CE nS ecasdacareeasaneneeres +r aees es : ie 


Federal Rules of Criminal Procedure: 


Rule 12(b) (2) ....-ee sere eeeees , 


United States Court of Appeals 
FOR THE SECOND CIRCUIT 
Docket No. 76-1458 


UNITED STATES OF AMERICA, 


Appellee, 
—against— 


ALBERT ANZALONE and ANTHONY VIVELO, 
Appellants. 


BRIEF FOR THE APPELLEE 


Preliminary Statement 


Appellants Albert Anzalone and Anthony Vivelo ap- 
peal from judgments of conviction of the United States 
District Court for the Eastern District of New York 
(Edward R. Neaher, J.) entered on September 24, 1976, 
after a jury trial, which judgments convicted both ap- 
pellants of making false declarations before a grand jury 
in violation of 18 U.S.C. $1628, both appellants of a 
civil rights substantive offense in violation of 42 U.S.C. 
$ 3631, and appellant Vivelo of a civil rights conspiracy 
in violation of 18 U.S.C. § 241. 


The indictment in this case named four persons as 
defendants—appellant Anzalone, appellant Vivelo, Nicolas 
Lombardi, and Robert Barbieri. It consisted of two civil 
rights counts, and eight false declaration counts (two 
against each defendant). 
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Count One of the indictment charged in essence that 
the four defendants, together with a co-conspirator Gera! 
Maddalone,* conspired to impede and prevent Alberto 
Charles, a black citizen of the United States, from renting 
and purchasing a house because of his race and color. 
Count Two charged a substantive civil rights offense— 
that the four defendants, by shooting and breaking 
windows of the house, did intimidate and attempt to in- 
timidate Alberto Charles because of his race and color 
and because he was renting and contracting and nego- 
tiating for the ,ental and purchase of the house. 


Counts Three through Six of the indictment charged 
each of the four defendants respectively with having 
made false declarations before the grand jury in denying 
any knowledge of or involvement in the shooting of the 
windows. Counts Seven through Ten of the indictment 
charged each defendant respectively with having made 
other false declarations in testimony before the grand 
jury concerning other events involved in the civil rights 
conspiracy. 


The trial proceeded against all four defendants. The 
jury found appellant Anzalone guilty of the civil rights 
substantive offense (Count Two) and guilty of making 
a false declaration before the grand jury in denying 
knowledge of and involvement in the shooting of the 
windows (Count Four). The jury was unable to reach 
4 unanimous verdict as to appellant Anzalone on the 
civil rights conspiracy count (Count One), and acavitted him 
on the other false declaration charge (Count Nine). The 
jury found appellant Vivelo guilty on both the civil rights 
conspiracy and civil rights substantive counts (Counts 


* Maddalone was not named as a defendant in the indictment. 
testified as a witness for the government 


He 
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One and Two respectively), and guilty of making false 
declarations before the grand jury in denying knowledge 
of and involvement in the shooting of the windows (Count 
Five). It acquitted appellant Vivelo on the other false 
declaration charge against him (Count Ten). 


On September 24, 1976 the district court imposed 
sentence in this case.” Appellant Anzalone was sentenced 
to one year imprisonment on the civil rights substantive 
count and one year imprisonment on the false declara- 
tion count on which he was convicted, the terms to run 
concurrently. Appellant Vivelo was sentenced to eighteen 
months’ imprisonment on the conspiracy count, one year 
imprisonment on the civil rights substantive count, and 
one year imprisonment on the false declaration count on 
which he was convicted, the terms to run co» turrently. 
Execution of sentence was stayed and appellants are free 
on bail pending this appeal. 


On this appeal appellant Anzalone claims that the 
indictment should be dismissed on the ground that it is 
tainted by use of his immunized state grand jury testi- 
mony. Both appellants claim that the indictment should 


*The jury found the defendant Lombardi guilty on both 
civil rights counts and on both false declaration counts against 
him. The jury found the defendant Barbieri guilty on both false 
declaration charges a. inst him; it acquitted him on the civil 
rights conspiracy cha..e and was unable to reach a unanimous 
verdict as to him on the civil rights substantive offense. 

Lombardi was sentenced to one year imprisonment on each 
of the four counts—to serve two months concurrently on each 
count with the balance suspended and defendant placed on proba- 
tion for ten months. Barbieri was sentenced to cne year imprison- 
ment concurrent on each of the two counts—to serve one month 
with the balance suspended and defendant pla:ed on probation 
for eleven months. 

Although both these defendants filed notices of appeal, each 
has subsequently withdrawn his appeal. 
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be dismissed on the ground that it is tainted by use of 
their immunized federal grand jury testimony. Both 
appellants further claim that the destruction by an agent 
of the Federai Bureau of Investigation of his rough notes 
concerning an interview of the government’s chief wit- 
ness, albeit after preparation of the typewritten state- 
ment concerning that interview, constituted reversible 
error. 


Appeliants do not attack the sufficiency of the evidence 
in establishing their guilt beyond a reasonable doubt. 


Statement of Facts 
(1) 


The events depicted at the trial took place in April 
1972, and involved efforts by the defendants to prevent a 
black family from moving into a house located at 351 
Milton Avenue in a residential neighborhood on Staten 
Island. 


Appellants Albert Anzalone and Anthony Vivelo, the 
co-defendants Nicolas Lombardi and Robert Barbieri, and 
the co-conspirator Gerald Maddalone all lived on Milton 
Avenue near the house invoived herein. Anzalone was a 
businessman who worked on Wall Street. Vivelo was a 
police officer employed by the New York City Police De- 
partment. He and Anzalone were close friends. Lom- 
bardi was employed ty the New York City Department of 
Correction as a corrections officer. Barbieri was a police 
officer employed by the New York City Housing Author- 
ity. Maddalone ‘vas a police officer employed by the New 
York City Police Denartment. (App. A. 267-275) .* 


*References to the trial transcript are preceded by at 
References to appellants’ appendix are preceded bk, “App. A.” 
References to the government’s appendix are preceded by “Gov. A.” 
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The house located at 351 Milton Avenue had been 
vacant since November 1971. At that time Carl Schlicht- 
inger, a real estate broker who operated a business on 
Staten Island under the name of Willowcreek Realt, Co., 
became the owner of the house. He had been a friend 
of the former owner, Roy Gebhardt, since high school. 
So when Gebhardt and his wife decided to purchase a 
larger house elsewhere on Staten Island, Schlichtinger 
did Uebhardt a favor. He agreed to purchase the house 
at 351 Milton Avenue from Gebhardt for resale—so that 
Gebhardt could use the equity in the house as a down 
payment to purchase the larger house. The contract was 
signed in July 1971, and the closing took place in No- 
vember 1971. (App. A. 89-90, 95-104 ) 


Both before and after the closing, through Willow- 
creek Realty Co., Schlichtinger made efforts to sell the 
house or to rent it with an option to buy. He placed 
various advertisements in this regard in a local news- 
paper, the Staten Island Advance. ( App. A. 104-107.) 


In early March 1972 Mr. and Mrs. Alberto Charles 
saw one of these advertisements.* Mr. and Mrs. Charles, 
an educat«4, hard-working, middle-class black family with 
three children, had been looking for a house on State 
Island for some time. They looked at this house, liked 
it, and signed an agreement to purchase the house. 
(App. A. 118-120, 124, 205-211, 216-218, 252-257.) 


Thereafter, they made efforts to obtain a mortgage, 
but were unable to obtain one large enough such that, 


* Alberto Charles was born in Venezuela and grew up in 
Trinidad. His wife, Dorrell Charles, was born and grew up in 
Trinidad. They came to the United States in 1957. Alberto 
Charles became a naturalized citizen of the United States in 
March 1971. (App. A. 205-207, 211, 252.) 
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together with the down payment money which they had, 
they were able to meet the sales price. Therefore on 
April 6, 1972 they signed an agreement with Schlichtinger 
to rent the house with an option to buy it—a right of 
first refusal. In the meantime they would continue to 
try to obtain a sufficient mortgage so that they could buy 
the house. (App. A. 125-128, 146-151, 220-222, 257-258.) 


By this time the word had spread around the neigh- 
borhood that a black family was moving into the house at 
351 Milton Avenue.* There then occurred a series of 
acts designed to impede and prevent the Charles family 
from moving into the house—acts which formed the basis 
of the charges involved in the trial. 


(2) 


On Thursday April 6, 1972, after signing the rentai 
agreement with Schlichtinger, Mr. and Mrs. Charles re- 


ceived a set of keys and again visited the house at 351 
Milton Avenue. It was in good condition. However, on 
the next day, when Mrs. Charles returned to the house 
with two friends from college, they observed that the 
front windows of the house had been shot out and that 
there was paint splashed on the front door of the house. 
(App. A. 152, 223, 258-260.) 


* Appellants note in their briefs that in June 1972 the 
Department of State conducted an investigation of Schlichtinger 
for blockbusting. Appellants fail to set forth the rest of the facts 
concerning this matter. The investigation was commenced solely 
on the basis of a complaint by a person living on Milton Avenue. 
The investigation was later closed, there being no evidence to 
substan‘iate the complaint. (R. 222-223.) 

There are other such matters set forth in appeilants’ state- 
ment of facts which are similarly misleading. However, in light 
of the issues raised on appeal, it would serve no useful purpose 
to go into and clarify these other matters herein. 
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On the night before appellant Anzalone, appellant 
Vivelo, L-mbardi, and Barbieri had gathered together on 
the sidewalk in front of the house at 351 Milton Avenue. 
Anzalone, Vivelo, and Lombardi .ad BB guns in their 
hands.* They then proceeded to shoot at and break the 
front windows of the house.** After a few minutes the 
four men started walking away toward Vivelo’s house 
across the street. (App. A. 355-358.) 


At this time Maddalone arrived home from work, 
having finished a 4 p.m. to 12 midnight tour of duty. 
He observed the men standing in front of Vivelo’s drive- 
way and joined them. One of the men pointed out what 
they had done to the windows of the house at 351 Milton 
Avenue. (App. A. 281-290.) 


These men—appellant Anzalone, appellant Vivelo, 
Lombardi, Barbieri, and Maddalone—then went into the 
kitchen of Vivelo’s house, where they discussed various 
ways to prevent the black family from moving inte the 
house.*** Appellant Vivelo suggested that he could get a 
couple of men to fake a traffic accident with Roy Geb- 
hardt, thereby providing a basis to start a fight with him 
and beat him up.**** Vivelo also suggested ‘hat he could 
get somebody to shoot holes in the roof of the house. 


* The testimony was conflicting as to whether or not Barbieri 
also held a BB gun at that time (App. A. 289, 355-356). 

** This act formed the basis for overt act “1” of the conspiracy 
count, and for the civil rights substantive count (Count Two). 
The denials before the grand jury by each of these four defend- 
ants of any knowledge of or involvement in this act constituted the 
basis for Counts Three through Six of the indictment. 

*** This discussion constituted the basis for overt act “2” of 
the conspiracy count. 

***% As noted earlier, Gebhardt was the former owner of the 
house. Apparently these men were under the mistaken belief that 
Gebhardt had something to do with the black family moving in. 
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Then either Vivelo or Anzalone said that the only way 
to stop the black family from moving into the house was 
to burn it down.* (App. A. 290-293.) 


At the end of this discussion these five men reached 
an understanding—something had to be done to prevent 
the black family from moving into the house. However, 
they did not then decide which of the various suggestions 
should be followed. (App. A. 293.) 


The men then returned to their respective homes. 
Maddalone, who had arrived home too late to participate 
in the shooting of the windows, wanted to do something 
to join in with the efforts of the others. So he got a small 
jar of paint, went over to the vacant house, and splashed 
paint on the front door.** (App. A. 293-295.) 


(3) 


During the remainder of April, 1972 these persons 
were involved in additional efforts to prevent the black 
family from moving into the house at 351 Milton Avenue. 
On or about the early evening of April 10, 1972, the four 
defendants and Maddalone, together with a number of 
other persons who lived in the neighborhood, participated 
in an effort to raise money for a down payment so that 
a white family could purchase the house, thereby prevent- 


* Appellant Vivelo states in his brief (p. 7) that Maddaione 
testified that he could not be positive that either Vivelo or 
Anzalone said this. This statement is not completely accurate. 
Maddalone testified that he was positive that one of Vivelo or 
Anzalone said this; what he wasn’t positive about was which 
of the two said it. (R. 601-602.) 

** This formed the basis for overt act “3” of the conspiracy 
count. oe: 

i 
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ing the black family from moving in.* Pledges were 
sought frm people living in the area to contribute a sum 
of money toward raising a down payment. Lombardi 
kept a list of the neighbors who agreed to contribute 
money.** (App. A. 307-311; R. 712-718, 796-814, 884- 
888. ) 


On or about the night of April 12 or the early morn- 
ing of Apvil 13, 1972 another act of vandalism occurred. 
The house was flooded with water, causing extensive 
water damage.*** (App. A. 160-161.) On that night 
Barbieri had come over to Maddalone’s house, and told him 
that the house was going to be damaged that night. As 
Barbieri opened the door to leave, they saw two figures 
running down Milton Avenue away from the house. Bar- 
bieri quickly closed the door, and said, “It’s done already”. 
After Barbieri left, Maddalone waited a little while and 
then went outside. He heard the sound of running water 
coming from the house at 351 Milton Avenue. The next 
morning Maddalone had a conversation with Lombardi. 
Anzalone was present. Lombardi said something to the 
effect that they ‘Lombardi and Anzalone) had done the 
water damage. (App. A. 312-315; R. 493-495. ) 


Thereafter, on Fridey, April 21, 1972, Mr. and Mrs. 
Charles were about ready to move into the house. They 
went to the house and moved in a few household items. 
They arranged for their furniture to be moved in the 


*This constituted the basis for overt act “4” of the con- 
spiracy count. Further, Lombardi and Barbieri’s denials before 
the grand jury of knowledge of or involvement in this effort 
to raise money formed the basis for Counts Seven and Eight of 
the indictmc \-. 

** Several days later the arson took place at the house. There- 
after Lombardi destroyed this list of names. (App. A. 311-312.) 

*** This act formed the basis for overt act “5” of the con- 


spiracy count. 
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next day, Saturday, and returned to the Bronx that night 
where they were staying with friends.* (App. A. 229-231, 
261-263.) 


That Friday night appellant Anzalone returned home 
trom dinner at about 9 p.m. He saw some neighbors out 
on the street and remained with them until about 11 p.m. 
One of the neighbors told him that the black family had 
been seen carrying cartons into the house that day. (R. 
1110.) Appellant Vivelo also had learned earlier that day 
that the black family had moved in some boxes. (R. 1570). 
Obviously they were about to move into the house. Later 
that night at about 12:30 a.m., after completing a 4 p.m. 
to 12 midnight tour of duty, Vivelo arrived home and 
went over to Anzalone’s house. Vivelo left there and went 
home at approximately 12:45 am.** (R 1047-1048, 


1111.) 


Thereafter at approximately 1:15 to 1:20 a.m. Vivelo 
walked across the street to Anzalone’s house.*** (R. 996- 
1004). Shortly thereafter the final act designed to im- 
pede and prevent the black family from moving into the 
house took place—the house was set on fire, causing ex- 


* Also on that day Schlichtinger received a phone call from 
the bank concerning the Charles’ mortgage application. The 
pank stated that the mortgage was verbally approved (App. A. 162.) 

** Vivelo’s reaction to the imminent move of the black family 
into the house is surely made clear from prior conversations of 
his. In late 1971 or early 1972 Vivelo had a conversation with 
Barbieri concerning the latter’s work in the Model Cities Pro- 
gram in teaching blacks. Vivelo’s comment was: “How could 
you teach those niggers.” (R. 1919-1921.) Further, in April 1972 
Vivelo had a conversation with Barbier: after they learned about 
the black family attempting to move into the house. Vivelo in- 
dicated that he was unhappy and angry about the black family 
moving in, and that he didn’t care for black people. (R. 1916-1917.) 

*** It was now only about two weeks after the occasion when, 
as noted earlier, either Vivelo or Anzalone said that the only way 
to stop the black family from moving into the house was to burn 


it down. 


| 
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tensive damage.* An inflamable liquid was used to set the 
fire. (R. 1116-1126, 1036-1041.) 


At approximately 2:14 a.m. appellant Anzalone made 
an anonymous phone call to the fire department to report 
the fire on Milton Avenue. A series of conversations then 
took place between the fire department dispatcher and 
Anzalone and his wife, which conversations were recorded. 
The Anzalones failed to ide1:tify themse'ves and refused 
to give their own telephone number to the dispatcher ; 
when questioned by the dispatcher as to the address of 
the fire, they also failed to tell the dispatcher that it was 
at 351 Milton Avenue. Anzalone later tried to explain his 
rather extraordinary actions in this regard by telling the 
fire marshal that the reason for these actions was that he 
did not want to get involved (despite the fact that he 
was aware that the house attached to 351 Milton Avenue 
was occupied). (R. 974-977, 1107-1109, 1113-1114). 


POINT I 


The federal prosecution of appellant Anzalone 
was not tainted by any use of his immunized state 
grand jury testimony. 


Under a grant of transactional immunity appellant 
Anzalone testified before a state grand jury investigat- 
ing the fire at 351 Milton Avenue. Appellant contends 
that the indictment herein should be dismissed because 
of taint arising from the government’s use of tha‘ testi- 


* These two acts--Vivelo walking over to Anzalone’s house 
and the arson shortly thereafter—formed the basis for overt 
acts “6” and “7” respectively of the conspiracy count. Anzalone 
and Vivelo’s denials before the grand jury of the first of these 
two acts, which had been witnessed by a neighbor’s son when he 
returned from a date in New Jersey, formed the basis for Count: 
Nine and Ten of the indictment. 
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mony in this prosecution. However, as will be shown 
below and as the district court founa after a post-trial 
evidentiary hearing on this issue (Gov. A. 105), the 
federal investigation and prosecution were not in any 
way tainted by appellant’s immunized state grand jury 
testimony.” 


1. The Underlying Facts 
(1) 


The state grand jury investigation commenced on 
May 2, 1972. Appellant Anzalone testified before the 
Richmond County grand jury on April 18, 1973 under 
a grant of transactional! immunity from state prosecu- 
tion. He was the next to last witness who testified before 


that grand jury.** (App. A. 443). 


A post-trial evidentiary hearing was held to deter- 
mine whether Anzalone’s immunized state grand jury 
testimony had tainted the federal prosecution.*** The 

y was introduced in evidence 


transcript of that testimon 
at the hearing. A reading of the testimony indicates 


———— 


* A number of exhibits were introduced it evidence at the 
evidentiary hearing. We have included the critical exhibits in 
the government’s appendix. We will have the remaining exhibits 
available at oral arcument should the Court desire to examine 


them. 
** No indictments resu 
*** Appellant Anzalone 


Ited from the grand jury investigation. 
had raised this matter in a pre-trial 
motion. However, on the basis of the government’s affidavit sub- 
mitted in opposition to the motion indicating no substantial likeli- 
hcod of any tainted evidence (App. A. 435, 442-450), the district 
court properly decided that the matter of taint would best be 
yoesolved at a post-trial evidentiary hearing. See United States 
v. DeDiego, 511 F.2d 818, 823-824 (D.C. Cir. 1975) ; United States 
v. First Western State Bank of Minot, N.D., 491 F.2d 780, 787 


(8th Cir.), cert. denied, 419 U.S. 825 (1974). 
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that Anzalone did not admit to having participated in 
any of the acts involved herein; his testimony was ex- 
culpatory, and essentially useless (Gov. A. 107-152). 

Appellant Anzalone had been interviewed shortly after 
the fire in April 1972 by fire marshal Romero and by 
police detective Corbett, which interviews occurred well 
before Anzalone’s state grand jury testimony. Reports 
of these interviews were prepared by Romero (Gov. A. 
180-181) and Corbett (Gov. A. 165-166). Romero and 
Corbett also testified before the state grand jury concern- 
ing these interviews, which testimony also long predated 
Anzalone’s state grand jury testimony (Gov. A. 168-179 
and 153-162 respectively). A reading of these materials 
indicates that the testimony of Anzalone in the state grand 
jury is essentially the same as his statements to Romero 
and Corbett. Consequently the information in Anzalone’s 
state grand jury testimony was available to federal in- 
vestigators and attorneys from these other legitimate 
sources. 


(2) 


In June 1973 transcripts of the state grand jury 
testimony, including that of appellant Anzalone, were 
turned over to the United States Attorney’s Office by 
the District Attorney’s Office of Richmond County. 
Thereafter, in the summer 1973, an Assistant United 
States Attorney did review these transcripts, including 
that of appellant Anzalone, and prepared a memorandum 
to the file analyzing the facts and the law involved in 
the case, in which brief reference was made to portions 
of Anzalone’s state grand jury testimony. This attorney 
did not commence any grand jury investigation in this 
case, and played no role in connection with the presen- 
tation of this case to the grand jury. Indeed, the attor- 
ney left the office in the spring 1974, several months 
prior to the commencement of the instant grand jury 
investigation. (App. A. 443.) 
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In the meantime the United States Attorney re- 
quested the Civil Rights Division of the Department of 
Justice to review the mat'or (App. A. 443; Gov. A. 68). 
John Scott, an attorney with the Civil Rights Division, 
was assigned to review the matter. After his review 
of the case, including the transcripts from the state grand 
jury, the Civil Rights Division requested the Federal 
Bureau of Investigation (“FBI”) to conduct an investi- 
gation. In Scott’s opinion there was nothing useful in 
Anzalone’s state grand jury testimony; that testimony 
played no role in the request to the FBI, and provided 
no leads in the investigation. (App. A. 465-468.) 


Vincent Savadel, the FB! case agent in this 1atter, 
then conducted a thorough investigation. In this regard 
agent Savadel did review the transcripts of the state 
grand jury testimony, including that of appellant anza- 
lone. However, the state grand jury testimony of An- 
zalone was not of any value to his investigation, and 
did not provide any leads for the investigation. It was 
not used with respect to any decision he made as to any 
course of action in the investigation; it had no influence 
on his investigation. The key break in the investigation 
came in March 1974, when Gerald Maddalone made state- 
ments concerning his knowledge of criminal activities in 
this case to agent Savadel. That interview was not in 
any way a result of Savadel’s having read Anzaione’s 
state grand jury testimony. (App. A. 487-493.) 


After the completion of the FBI investigation in the 
spring 1974, the case was reviewed by another Assistant 
United States Attorney, who did not read the state grand 
jury testimony. In this connection a law school student 
in the United States Attorney’s Office clinical program 
did review the transcripts of the state grand jury testi- 
mony, including that of appellant Anzalone. The student 
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wrote a memorandum to the Assistant United States 
Attorney, in which brief references were made to por- 
tions of Anzalone’s testimony. Thereafter, the Assist- 
ant United States Attorney recommended to the United 
State Attorney that a grand jury investigation be con- 
ducted. (App. A. 444; Gov. A. 67.) 


On August 19, 1974, the United States Attorney 
assigned this case to Assistant United States Attorney 
Ronald E. DePetris, yet another Assistant United States 
Attorney. He conducted an exhaustive review of the 
matter and recommended that a grand jury investiga- 
tion be conducted. The requisite authorization was ob- 
tained from the Civil Rights Division. (App. A. 444.) 


In the course of recommending that the Civil Rights 
Division authorize the grand jury investigation, Scott 
prepared a prosecutive summary, which contained a 
brief reference to Anzalone’s state grand jury testimony. 


However, that testimony did not play any role in the 
decision to authorize the ¢-~d jury investigation, and 
was of no use in considering .ny course of action during 
the course of the investigation 1nd prosecution. (App. 
A. 468-471.) 


After obtaining the requisite authorization from the 
Civil Rights Division, Assistant United States Attorney 
DePetris commenced the grand jury investigation with 
the presentation of the first witness on November 12, 
1974. The lengthy grand jury investigation culminated 
in an indictment handed up on October 14, 1975. (App. 
A. 444-445.) 


After being assigned the case in August 1974, De- 
Petris did make a brief review of the two previously 
mentioned memoranda, which contained brief references 
to Anzalone’s state grand ; 1ry testimony. Nowever, 
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he did not rely on these memoranda prepared by others, 
but rather made an exhaustive review of the reports 
of the FBI investigation, the transcripts of the state 
grand jury testimony (other than Anzalore’s), and the 
reports made by the Bureau of Fire Investigation and 
the New York City Police Department. He made ex- 
tensive notes during the course of reviewing these ma- 
terials. DePeiris specifically did not read the immunized 
state grand jury testimony of Anzalone, in order to 
avoid any problem of taint. The brief references to 
Anzalone’s testimony in the above-mentione” memoranda 
were not the sources of any leads and wei. ..ot used in 
making any decisions or other action; rather the steps 
DePetris took in this investigation were based on the 
extensive notes referred to above, and leads developed 
therefrom.” (App. A. 445; Gov. A. 63-70.) 


In September, 1974, Seth Kaufman, a law student in 
the United States Attorney’s Office clinical program (not 
the student who wrote the memorandum referred to 
earlier), was assigned to work with DePetris. In this 
regard, Kaufman assisted DePetris in connection with 
the ilstant case. Among other matters Kaufman re- 
viewed the relevant materials, did legal research, and 
drafted questions for use by DePetris in the presenta- 
tion of witnesses to the grand jury. (App. A. 445; Gov. 
A. 4-5.) 


* A few months elapsed between the time DePetris initially 
read these memoranda and the time the grand jury investigation 
commenced. At that time DePetris had no recollection as to 
what was in the two memoranda concerning Anzalone’s state 
grand jury testimony other than the fact that he was aware 
that Anzalone had apparently denied any involvement. However, 
DePetris was aware of that from the interview of Anzalone 
by the marsha! and police detective. (Gov. A. 64.) DePetris’ 
extensive notes contained no references concerning Anzalone’s 
state grand jury testimony other than a reminder not to read 
the testimony. (Gov. A. 65.) 


17 


In September, 1974, Kaufman reviewec the voluminous 
materials involved in this case, including FBI reports, 
fire marshal reports, police department reports, and state 
grand jury transcripts. At that time he did read An- 
zalone’s state grand jury testimony, but was of the 
opinion that it was essentially wcvrthless to the investiga- 
tion. (Gov. A. 5-6, 14.) 


Other than some legal research, it was not until De- 
cember, 1974, when Kaufman did further work on this 
case (Gov. A. 6-7). At that time DePetris and Kauf- 
man had a conversation, in which DePetris learned that 
Kaufman had read Anzalone’s state grand jury testimony. 
This disclosure caused DePetris to explain to Kaufman 
the effect of immunized state grand jury testimony, and 
) that Anzalone’s testimony was not to be used for any 

purpose in the investigation. DePetris did not discuss 
the contents of Anzalone’s testimony with Kaufman. (Gov. 
A. 9-11, 15.) 


| Thereafter, Kaufman did perform other assignments 
in conne*tion with this case, including drafting questions 
| for use by DePetris in examining grand jury witnesses. 
Kaufman mainly used the FBI reports and fire marshal 
reports in this regard. He did not make any use of 
Anzalone’s state grand jury testimony in drafting these 
questions or in any other assignment in connection with 
| this case. (Gov. A. 11-16, 20-22.) 


DePetris and Savadel played the major roles in the 
investigation and prosecution of this case. DePetris did 
not read Anzalone’s state grand jury testimony,” und did 
not discuss its contents with Savadel (App. A. 492). 


* After the trial anc in preparation for the taint hearing, 
DePetris did read Anzalone’s state grand jury testimony. 
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Moreover, the interviews of Anzalone by the fire marshal 
and police detective as reflected in their reports and state 
grand jury testimony were legitimately available to and 
read by both DePetris and Savadel* (Gov. A. 64; 
App. A. 490-491). 


Scott and Kaufman played a lesser role in the in- 
v gation. DePetris did not discuss the contents of 
Anzalone’s staie grand jury testimony with them (App. 
A. 483; Gov. A. 15). Moreover, the interviews of 
Anzalone by the fire marshal and police detective were 
also iegitimately availa e to and read by them (App. A. 
‘71-475; Gov. A. 6). 


Although they played no role in the grand jury im 
vestigation herein, another Assistant United States At- 
torney and another law student had earlier read the state 
grand jury testimony. DePetris did not disc.. the case 


with them (App. A. 448, 444). Moreover, their memor- 
orda (Exs. 28 and 24 at the evidentiary hearing) in- 
dicate that the interviews of An».'one by the fire narshai 
and police detective were also legitimately available to 
and read by them. 


(3) 


Assistant United States Attorney DePetris was the 
attorney who presenteu this case to the grand jury and 
who conducted the trial on behalf of tne government. At 
the evidentiary hearing, DePx ‘is established the sources 
of the evidence and witnesses implicating Anzalone in 
this prosecutien.*”* The evidence and witnesses did not 


* As yoted earlier, these interviews provide ess¢ ‘tially the 
same information as does Anzalone’s state grand jury testimony. 

** The government and counsel for appellant reached a stipu- 
lation that as to the five witnesses at the trie! who ic not 
implicate Anzalone (background witnesses and witnes.es who 
implicate codefendants), their testimony was not derive? from 
Anzalone’s state grav .« estimony. (Gov. A. 52-61.) 
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stem from Anzalone’s state grand jury testimony, but 
were derived from legitimate sources wholly independent 
of that testimony. These independent sources included 
FBI reports of interviews of witnesses, and transcripts 
of the state grand jury testimony of witnesses who testi- 
fied prior to the date of Anzalone’s immunized state grand 
jury testimony. (Gov. A. 40-52, 61.) 


(4) 


At the conclusion of the evidentiary hearing the dis- 
trict court reserved decision in order to review the testi- 
mony and the exhibits. Thereafter the district court 
found that the federal investigation was not the fruit of 
Anzalone’s state grand jury testimony and, accordingly, 
denied appellant’s motion in this regard (Gov. A. 105). 


2. The Applicable Law 


The constitutionai privilege against self-incrimination 
protects a witness testifying under a grant of immunity 
in a state proceeding against self-incrimination under 
federal as well as state law. The federal government is 
prohibited from using the testimony itself, as well as 
evidence derived directly or indirectly therefrom. Murphy 
v. Waterfront Comm’n, 378 U.S. 52, 77-79 (1964). See 
also Kastigar v. United Stutes, 406 U.S. 441, 453-462 
(1972). The burden is on the government to establish 
that its evidence is derived from a source wholly inde- 
pendent of the immunized testimony. See Kastigar v. 
United States, supra, 406 U.S. at 460; Murphy v. Water- 
front Comm’n, supra, 378 U.S. at 79, n. 18. 


The government fully met .ts burden at the eviden- 
tiary hearing below. The Assistant United States At- 
torney who conducted the federal grand jury investigation 
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and prosecution did not read appellant Anzalone’s im- 
munized state grand jury testimony. The other federal 
personnel who read the testimony did not use the testi- 
mony in furtherance of the investigation, either as a lead 
to evidence or in making any decision in connection with 
the ease. Further, Anzalone’s testimony was circumspect, 
exculpatory, and essentially useless to any investigation. 
Moreover, essentially all the relevant information con- 
tained in appellant’s state grand jury testimony was 
available to the federal government from other legitimate 
sources * (namely, the interviews of Anzalone by the fire 
marshal and police detective as reflected in their reports 
ad state grand jury testimony, which predated An- 
zalone’s state grand jury testimony). Finally, there was 
a wholly independent source for the evidence against 
Anzalone in the federal prosecution. Under all these 
circumstances appellant’s taint motion was properly de- 
nied. United States v. Catalano, 491 F.2d 268, 272 (2d 
Cir.), cert. denied, 419 U.S. 825 (1974). 


Indeed, on this appeal appellant Anzalone has not 
directed the Court’s attention to any misuse of the im- 
munized state grand jury testimony or to any tainted 
evidence, let alone shown that the factual finding of the 
district court was clearly erroneous. Rather appellant’s 
position appears to be that the government’s access to the 
‘mmunized state grand jury testimony ipso facto prevents 
he government from carrying its burden under Kastigar 
vy. United States, supra. However, this Court has previ- 
ously rejected such a peremptory rule. United States v. 
Catalano, supra, 491 F.2d at 2712. 


*See United States v. Bianco, 534 F d 501, 511, n.14 (2d 
Cir. 1976). 
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POINT Il 


Appellants’ immunized federal grand jur, testi- 
mony was not improperly used against them in the 
federal prosecution for civil rights and false declara- 
tion offenses. 


(1) 


On April 29, 1975, appellants Anzalone and Vivelo, 
after claiming their Fifth Amendment privilege and after 
an order requiring them to give testimony was issued 
and communicated to them pursuant to 18 U.S.C. §§ 6002- 
6003, testified before the federal grand jury investigating 
the events involved herein* (Gov. A. 199-256, 257-303). 
The effect was to grant appellants use and derivative use 
immunity in connection with that testimony as set forth 
in 18 U.S.C. § 6002. 


Before the order was formally communicated to ap- 
pellants in the grand jury room,** the grand jury had 
been presented with the question whether or not to hear 
their immunized testimony. The effect of use immunity 
was explained to the grand jury by the Assistant United 
States Attorney, and contrasted with transactional im- 
munity.*** The grand jury was instructed that it could 
not use such testimony against the witness in connection 
with, or in voting on an indictment alleging, civil rights 
offenses; it may consider such testimony eeainst the wit- 
ness only in connection with perjury or false statement 
charges in the event that the witness gave false testi- 


* The grand jury also heard immunized testimony fre the 
other two defendants below—Lombardi and Barbieri. 
** Appellants had previously discussed the matter of se im- 
munity with their attorneys. (Gov. A. 201, 259-260.) 
*** The stenographer mistakenly recorded in the transcript 
“contractual” instead of “transactional”. (Gov. A. 195.) 
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mony.” The grand jury was further instructed that it 
may consider such immunized testimony in connection 
with civil rights offenses against potential defendants 
other than the witne.. ~” The grand jury voted unani- 
mously to hear their immunized testimony. (Gov. A. 194- 
198.) 


Appellants’ testimony was exculpatory and consisted 
of denials as to participation in the events involved in 
the civil rights offenses (Gov. A. 199-256, 257-303). 


Thereafter the grand jury indicted appellants on civil 
rights and false declaration offenses. On January 8, 
1976 the disirict court scheduled the trial for May 3, 1976, 
and set April 5, 1976 as the return date for all pre-trial 
motions. Appellants did make various pre-trial motions, 
but none addressed to the matter of the immunized fed- 
eral grand jury testimony.*** 


On May 3, 1976, when the case was called for trial, 
appellants for the first time brought up the matter of the 


sHaRe 


immunized federal grand jury testimony. It was 


* The stenographer mistakenly recorded “full” statement in 
stead «f “false” statement in certain portions of the iranscript 
(Gov. A. 195, 196). 

** Quite obviously, this provides the reason for hearing such 
testimony. If any of Anzalone, Vivelo, Lombardi, or Barbieri 
had testified truthfully in the grand jury implicating the others 
in the civil rights offenses, t at person could have been an im- 
portant witness against the others and strengthened the govern- 
ment’s case in this prosecution. 

*#* As previously noted, appellant Anzalone did raise in his pre- 
trial motions the matter of his immunized state grand jury tes- 
timony. That issue was resolved in the post-trial evidentiary 
hearing. Appellants did not raise the issue of the immunized 
federal grand jury testimony iu the post-trial evidentiary hearing. 

**** This was more than six months after the filing of the in- 
dictment and about a month after the scheduled return date for 
all pre-trial motions. Thus the statement in appellants’ briefs 
(p. 9) that ° » “immediately” called to the district court’s 
attention is re urious. 
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brought up in the . »te..c -f, and as a basis for, a motion 
to sever the civil rig: *. aud false declaration counts for 
separate trials.* The district court did not grant the 
severance motion. (App. A. 21-88). 


Appellants did not move to suppress any evidence as 
being tainted by or derived from the immunized federai 
grand jury testimony. Nor did appellants ever move to 
dismiss the indictment on the ground that it was based 
on the immunized federal grand jury testimony. 


The tria: proceeded on both the civil rights and false 
declaration counts. During the course of the trial appel- 
lants’ grand jury testimony as set forth in the particular 
false declaration counts (App. A. 5-7, 14-20) was read 
into evidence.** The district court and counsel then 
discussed a limiting instruction which would be given to 
the jury. The jury was then instructed to use the grand 


jury testimony as read from any particular false declara- 


tion count only with respect to tht particular false 
declaration count and only with respect to that particular 
cefendant (Gov. A. 189-192.) 


* Essentially defendants’ position was that introduction of 
the grand jury testimony as contained in the false declaratio.u 
counts would constitute a prohibited “use” of that testimony 
against defendants on the civil rights charges, even if a limiting 
instruction was given to the jury prohibiting any such use (App. 
A. 21-88). Defense counsel noted that the same argument ap- 
plied to the limiting instruction given tu the grand jury, and 
thus the grand jury could only properly vote on a perjury in- 
dictment (App. A. 83-88). 

** The government and deferdants reached a stipulation ‘inet 
the testimon, as set forth in the false declaration counts of the 
indictment was a true aliu accur*te transcription of that portion 
of defendant: grand jury testimony (Gov. A. 184-188), and that 
testimony was read to the jury from the indictment (R. 913-938). 
It was unnecessary, then, to introduce the grand jury transcripts 
into evidence. 
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Appellants yaake the broad contention that the indict- 
ment should be dismissed because of the “taint” attached 
to it by the government’s use of their immunized federal 
grand jury testimony. More specifically, relying on 
United States v. Hinton, 543 F.2d 1002 (2d Cir. 1976), 
appellants note in this regard that the same federal grand 
jury which heard their immunized testimony indicted 
them on the charges contained in the instant indictment 
(civil rights and false declaration offenses). At the out- 
set, however, it would perhaps be helpful to the Court to 
focus more closely on the issues which are properly before 
the Court and the effect, if any, which those issues have 
on this appeal. 


Appellants did not claim below that there was any 
derivative use of their immunized federal grand jury 
testimony (use of any information directly or indirectly 
dorived from the testimony), and did not move to sup- 


press any evidence as being tainted by such a derivative 
use. Having failed to do so, appellants cannot now assert 
any such claim. United States v. Bianco, supra, 534 
F.2d at 507-508; United States vV. Indivigltio, 352 F.2d 
276 (2d Cir. 1965) (en banc), cert. denied, 383 U.S. 907 
(1966). 


The only contention made below concerning the im- 
munized federal grand jury testimony was that its in- 


*The sovrces of the government’s evidence against appel- 
lants were established in the post-trial evidentiary hearing, which 
showed that these sources were wholly independent from Anza- 
ione’s immunized state grand jury testimony. Although that 
hearing was not concerned with appellants’ immunized federal 
grand jury testimony, since the sources of the evidence all pre- 
dated appellants federal grand jury testimony it is obvious that 
the evidence was not in any way derived from appellants’ fed- 
eral grand jury testimony. 


Or 


“v0 


treduction in evidence on false declaration charges before 
the same jury (whether a petit or grand jury) which 
considers the civil rights charges constitutes a prohibited 
“use” of that testimony. Further, the only remedy ap- 
pellants sought in this regard was a severance and sepa- 
rate trial of the civil rights and false declaration charges. 
Whether such an event constitutes a prohibited “use” 
warranting severance thus is the basic issue before the 
Court on this app:al. 


Moreover, the effect of this issue on this appeal is a 
limited one. 18 U.S.C. § 6002 expressly allows the use 
of immunized grand jury testimony against a defendant 
in a prosecution for perjury or for giving a false state- 
ment.* Therefore the issue involved herein has no effect on 
appellants’ convictions on the false declaration counts; ** 
those convictions must stand regardless of the outcome 
of this issue with respect to the civil rights counts.*** 


*In Hinton, relied on so heavily by appellants, the Court 
specifically noted that the appeal did not involve a prosecution 
for perjury or giving a false statement (543 F.2d at 1010, n.9). 
See also Langella v. Commissioner of Corrections, — F.2d —, 
slip op. 577, at 584-585, n.8 (2d Cir. Nov. 22, 1976). 

** Each appellant was convicted on one false declaration count, 
and sentenced to a term of imprisonment of one year thereon. 
In addition, each appellant was convicted on the substantive civil 
rights offense (a misdemeanor) and sentenced to a term of im- 
prisonment of one year thereon, to run concurrently. Appellant 
Vivelo was also convicted on the civil rights conspiracy cvunt, 
and sentenced to a cccurrent term of impriscnment of 18 months 
thereon. Accordingly, the conspiracy count against appellant 
Vivelc is the only one te which the concurrent sentence doctrine 
would not be applicable. See Barnes v. United States, 412 U.S. 
837, 848, n.16 (1973). 

*** There was a commonality of proof on the civil rights and 
false declaration counts, as the false testimony involved denials 
of participation in events alleged as overt a in the civil rights 
conspiracy count. Had there been separate trials on the civil 
rights and false declaration counts, the same evidence would have 
been introduced in each trial except that in the false declaration 
trial the grand jury testimony set forth in the false declaratisn 
counts would have been introduced as well. Trial counsel for 
appellant Anzalone conceded as much below (App. A. 59-60). 
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With the matter now placed in its proper context, 
we can turn to the issue raised by the fact that the same 
jury which heard appellants’ immunized federal grand 
jury testimony in connection with false declaration 
charges also considered and decided the civil rights 
charges. 


18 U.S.C. § 6002 provides that immunized testimony 
may not be “used against the witness in any criminal 
case, except a prosecution for perjury, giving a false 
statement, or otuerwise failing to comply with the order”. 
As will be shown below, in our view in the context of 
this case involving false exculpatory grand jury testi- 
mony and an effective limiting instruction, there was 
no prohibited use of the grand jury testimony ;* reversal 
of appellants’ convictions of civil rights offenses is not 
warranted. 


Appellants’ grand jury testimony was not introduced 
in evidence against them on the civil rights counts. The 
jury was specifically instructed not to use appellants’ 
grand jury testimony in connection with the civil rights 
offenses. Therefore, unless the limiting instruction is 
ineffective, the jury has not “ysed” the immunized grand 
jury testimony “against” the witness in the criminal 
prosecution for civil rights offenses. 


Where, as here, the immunized grand jury testimony 
consists of denials of participation in the substantive 


* Whether or not there is a prohibited use would appear to 
be a legal issue resolution cf which is the same whether the jury 
was a petit or grand jury. However, the remedy may differ. 
Accordingly in this subdivision the issue will be discussed in the 
context of the trial jury and whether reversal of the convictions 
is warranted. The next subdivision will address the matter of 
dismissal of the indictment. 
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events, a limiting instruction such as was given here 
to both the grand and trial juries does constitute mean- 
ingful protection against use of that testimony on counts 
other than ‘he particular false declaration count to 
which it rei. ed. United States v. Pacente, 503 F.2d 
548, 546-548 (7th Cir.) (en banc), cert. denied, 419 US. 
1048 (1974).* See also United States v. Braasch, 505 
F.2d 139, 150 (7th Cir. 1974), cert. denied, 421 U.S. 
910 (1975); United States v. Gill, 490 F.2d 233, 239 
(7th Cir. 1973), cert. denied, 417 U.S. 968 (1974). 


This is particularly true in the instant case. The 
jury was aware from appellants’ grand jury testimony 
relating to Counts Four and Five that appellants denied 
any participation in the shooting of the windows. How- 
ever, this was surely nothing new to the jury. The 
jury wes aware from appellants’ plea of not guilty to 
Count Two of the indictment (charging that they did 
participate in the shooting of the windows) that appel- 
lants’ position was that they did not participate in that 
act.** Consequently, the situation herein is clearly 
diferent from a situation such as posed by Bruton Vv. 
United States, 391 U.S. 123 (1968), where a limiting 
instruction does not give adequate protection. See U nited 
States v. Pacente, supra, 503 F.2d at 548. See also 


*The Pacente case did not involve immunized grand jury 
testimony. However, it stands as square authority for the propo- 
sition that a limiting instruction does provide meaningful pro- 
tection against use of grand jury testimony relating to a false 
declaration count against the defendant on a substantive count. 
In this regard it might be noted that the petit jury herein was 
not aware that the grand jury testimony was immunized. 

** Sjmilarly regarding the grand jury testimony relating to 
Counts Nine and Ten of the indictment, the jury was already 
aware of appellants’ position concerning their actions on the 
night of the fire from the trial testimony of Fire Marshal Romero 
and Detective Co.bett relating their interviews of appellants (R. 
1104-1116, 1047-1049). At all events we need not concern our- 
selves with this aspect, as the jury acquitted appellants on Counts 
Niae and Ten. 
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United States ex rel. Catanzaro V. Mancusi, 404 F.2d 
296, 300 (2d Cir. 1968), cert. denied, 397 U.S. 942 
(1970), and its progeny. 


Therefore, it would appear that upon close analysis 
of the situation herein (where the jury was effectively 
prohibited from using the grand jury testimony against 
appellants on the civil rights counts), the use of the 
testimony falls within the language of the statute allow- 
ing use of the testimony against a witness in a prosecu- 
tion for perjury or giving a false statement. Such an 
interpretation is supnorted by the policy underlying the 
use immunity statute. As this Court stated in United 
States v. Tramunti, 500 F.2d 1334, 1342 (2d Cir.), 
cert. denied, 419 U.S. 1079 (1974): 


The theory of immunity statutes is that in re- 
turn for his surrender of his fifth amendment 
right to remain silert lest he incriminate him- 
self, the witness is promised that he will not be 
prosecuted based on the inculpatory evidence he 
gives in exchange. However, the bargain struck 
is conditional upon the witness who is under oath 
telling the truth. If he gives false testimony, 
it is not compelled at all. In that case, the testi- 
mony given not only violates his oath, but is not 
the incriminatory truth which the Constitution 
was intended to protect. Thus, the agreement 
is breached and the testimony falls outside the 
constitutional privilege. 


See, also, United States Vv. Kahan, 415 U.S. 239 (1974). 


The situation herein would be analogous to that in Bruton 
if appellants’ testimony contained incriminating admissions con- 
erning participation in acts forming the basis for the civil rights 
offenses. However, their testimony did not e ntain such ad- 
missions. 
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Further, even if it be determined that the limited 
use made herein is not specifically covered by the ex- 
emptions set forth in 18 U.S.C. § 6002, it is of no avail 
to appellants. As this Court further stated in Tramunti 
(500 F.2d at 1345): 


. .. Thus, there is square authority in the United 
States Supreme Court holding that the listing of 
exceptions in immunity statutes for subsequent 
criminal prosecutions is not intended to be an 
exclusive enumeration. . . . Moreover, the statute 
speaks ef ‘compelled testimony’, and the cases 
establish that this is the incriminatory truth not 
otherwise available which is at the heart of the 
immunity intended to be established by the con- 
gressional enactments. We therefore cannot at- 
tribute to Congress an intent to limit the use of 
testimony given in violation of the oath solely to 
the exemptions set forth in the statute. 


To hold therefore that the use of the grand jury testi- 
mony herein (limited by the court’s instruction to the 
false declaration counts) is in violation of the statute 
would surely frustrate the purpose which it was designed 
to achieve.* 


*In a prosecution for perjury at a criminal trial the Court 
in Tramunti upheld the use against the defendant of false immu- 
nized grand jury testimony given by the defendant on a prior 
occasion, not only to impeach his credibility “ut also as evi- 
dence of prior similar acts. Thus it would appear that the use 
immunity statute does not prohibit use of appellants’ grand jur, 
testimony against them on the civil rights counts, provided the 
use is limited to appellants’ false testimony and not to any truth- 
ful and incriminatory testimony. See also United States v. Kahan 
supra; United States v. Kurzer, 534 F.2d 511, 518 (2d Cir. 1976) 
However, in view of the district court’s limiting instruction, it 
is not necessary to go that far herein. 
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The reasoning set forth herein was considered to be 
persuasive by the district court. There “8, however, a 
subsequent decision by a panel of this Court which must 
now be considered on the issue. In United States V. 
Hinton, supra, 543 F.2d at 1006-1010, under its super- 
visory power a panel of this Court held that a prac- 
tice of using the same grand jury that heard the im- 
munized testimony of a witness to indict him on charges 
involving criminal participation in the substantive mat- 
ters under investigation by the grand jury constituted 
reversible error warranting reversal of the conviction 
and dismissal of the indictment. 


However, the instant case is distinguishable, involv- 
ing as it does a prosecution for civil rights and false 
declaration offenses in which a limiting instruction was 
given to both the grand jury and the trial jury.” The 
effect of the limiting instruction given herein undercuts 
the rationale for the panel’s ruling in Hinton. 


The panel in Hinton appears to have pointed to three 
factors as justifying application of its supervis’*y power. 


a. First, the panel noted that at least at fi» glance 
(543 F.2d at 1007-1008) “despite any instructions from 
the judge, it would be well nigh impossible for the grand 
jurors to put [the immunized wit. s’s] answers out 
of their minds, cf. Bruton V. Unit... States, 391 US. 
123 (1968)... Goldberg v. United States, 472 F.2d 
5138, 516 (2d Cir. 1973).” The citation to Bruton in- 
dicates that the Goldberg panel had in mind incrimina- 
tory statements. This factor is inapplicable to the case 


* The indictment in Hinton was for narcotics offenses, and 
dic not contain any perjury counts. Nor was any limiting in- 
struction involved in Hinton. 
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at bar—involving as it does denials of participation in 
the relevant act, the shooting of the windows* (as to 
which the trial jury was already aware by virtue of the 
not guilty plea to Count Two). There is, therefore, no 
reason to believe that the limiting instruction was in- 
adequate. See, supra, p. 27, and cases cited. 


b. The next factor pointed to by the panel was (543 
F.2d at 1009): 


Even if Hinton in her testimony before the grand 
jury substantially denied any involvement in the 
conspiracy, that lenial does not preclude the pos- 
sibility uf improper use against her of her testi- 
mony. A juror can draw an inference of a wit- 
ness’s guilt from either a confirmation of, or a 
denial of participation in, acts about which he 
is questioned. For instance, if witness X denies 
involvement in a situation in which one or several 
other witnesses have already confirmed X’s par- 
ticipation, the jurors could reasonably draw an 
inference that X had not truthfully testified about 
the incident. Distrust of his testimony on that 
one point could reasonably lead the jurors to dis- 
trust all or a large part of X’s testimony on other 
matters. If witness X had kept silent, or had 
been permitted to assert his Fifth Amendment 
privilege, those negative inferences would have 
been precluded. 


First, it is submitted that the pare] in Hinton erro- 
neously concluded that the Self-Incrimination Clause or 


*The pane! in Hinton appears to have recognized this effect 
at least to some extent. It noted (543 F.2d at 1008): “Here, how- 
ever, the issue is complicated by the Government’s asserti ns, 
assertions emphasized by the trial court, that, in fuct, Minton 
gave no incriminating testimony before the grand jury and that 
she did not admit any knowing involvement in the facts and 
circumstances later charged in the indictment against her.” 
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Section 6002, which was intended to provide immunity 
co-extensive with the privilege against self-incrimina- 
tion, would preclude such use of false exculpatory state- 
ments. The law is to the contrary. See, United States 
y. Kahan, supra, 415 U.S. at 239-243; United S_ les V. 
Tramunti, supra, 500 F.2d at 1342-1346. But ef. Shot- 
well Mfg. Co. v. United States, 371 U.S. 341, 350, n. 10 
(1963) (dictum). Moreover, even if the false excul- 
patory statements mey not be considered on the sub- 
stantive counts, such negative inferences were precluded 
by the instruction given to the jury prohibiting them 
from considering the grand jury testimony on the civil 
rights counts. Finally, if the doctrine of harmless error 
is applicable to the erroneous admission of confessions, see 
Milton v. Wai~ vright, 407 U.S. 371, 372 (1972), and 
to statements admitted in violation of the standar’s set 
out in Bruton, see, United States v. Brown, 411 USS. 
223, 230-232 (1973), it is surely applicable to errors 
of tids kina, if there was error at all. 


Here there was aot only the cautionary instruction 
about which we have already speken, but, the “incriminat- 
ing component of [appellants’] pretrial statements derives 
not from their content”, but at most from their falisity 
(United States v. Kahan, supra, 415 U.S. at 243). Yet 
the same evidence which establishes that the statements 
were false is the same evidence which would establish 
their guilt of the substantive offense. Put another way, 
the immunized testimony was of no use to the United 
States until it was shown to be false; but since the same 
proof that would establish its falsity would also establish 
appellants’ guilt on the substantive offense, the appellants 
rould hardly claim prejudice on the substantive offense 
merely because the jury heard the immunized testimony 
denying their guilt on the substantive charge. 


c. The third and final factor relied on by the Hinton 
panel was set forth as follows (548 F.2d at 101¢): 
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. . . for us to condone the practice of having the 
same grand jury that heard the immunized testi- 
mony indict the witness who so testified is to in- 
vite action where the cure is worse than the 
malady. The prospect of peering into the grand 
jurors’ minds, or of examining them individually, 
to ascertain whether Hintcon’s testimony was im- 
properly used, is both impractical and unpalatable. 
To so defile the secrecy of the grand jury process 
is to compound the problem the Government has 
created, rather than to alleviate it.* The alterna- 
tive of convening a grand jury distinct from that 
which heard the immunized testimony is not so 
onerous as to justify the jeopardizing of a defend- 
ant’s Fifth Amendment rights.** To hold other- 
wise is to permit intrusion © ‘o the long-approved 
common law secrecy of the grand jury process. 


Again, due to the limiting instruction in the case at bar 


(given tv both the grand jury and the petit jury), and 
the other considerations discussed above, this factor is in- 
applicable; there is no need to apply a subjective test and 


*In a real sense it is the witness (potential defendant) 
who has created the problem. For if the witness told the in- 
criminatory truth, the very purpose underlying the use immunity 
statute, the grand jury would not have been asked to indict him. 
There would be no occasion for a joint trial on substantive and 
perjury charges against the witness. 

** The burden on the government, the trial court, and the 
public as jurors is not a light one. For example, the trial herein 
lasted approximately one month. If a severance of the civil 
rights and false declaration counts had been granted, 2 second 
trial of similar duration would have been required. Further, 
given the policy underlying use immunity as get forth in Tra- 
munti and the fact that the witness’ false testimony is not “c.m- 
pelled” within the meaning of the Fifth Amendment, there is no 
real jeopardy to a defendant’s Fifth Amendment rights in the 
situation in the case at bar. 
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delve into the minds of the jurors. As in the line of cases 
distinguishing Bruton, an objective test can and should 
be applied: are the circumstances such that the limiting 
instruction gives meaningful and effective protection, or 
are the circumstances such that there is a substantial 
risk the jury will not reasonably be able to follow the 
instruction to consider the evidence only in a limited 
manner. As noted earlier, under the circumstances in- 
volved herein the limiting instruction does provide mean- 
ingfui, effective protection 


Accordingly, there was no prohibited use of appel- 
iants’ immunized federal grand jury testimony in ‘he 
case at bar. 


Even assuming arguendo a prohibited use, at the very 
least the analysis made herein demonstrates that under 
the particular circumstances of this case there was no 
prejudice to appellants warranting reversal of the cor 
vietions. The denial of severance, if error at all, was 
harmless error. 


(4) 


The final matter to be considered is the validity of the 
indictment. Under the analysis made above showing 
that there was no prohibited use of appellants’ immunized 
grand jury testimony obviously the indictment was proper. 


Even assuming arguendo a prohibited use, under the 
particular circumstances of this case the indictment 
should stand; dismissal is not an appropriate remedy. 


The general rule was clearly set forth in United 
States v. Calandra, 414 U S. 338, 344-345 (1974): 


[T]he validity of an indictment is not affected by 
the character of the evidence considered. Thus, 
an indictment valid on its face is not subject to 


SL RE Ce cn GR, ele Ro AN ea emia Nan wat ye Pe me se 
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challenge on the ground that the grand jury ¢ ted 
on the basis of inadequate or incompetent evidence, 
Costello v. United States, [350 U.S. 359 (1956) ], 

. or even on the basis of information obtained 
in violation ef a defendant’s Fifth Amendment 
privilege against self-incrimination, Lawn v. United 
States, 355 U.S. 339 (1958). 


Similarly, in Urited States v. Blue, 384 U.S. 251 (1966), 
the Supreme Court rejected the claim that an indictment 
should be dismissed on the ground that the prosecution 
may have obtained evidence in violation of the defendant’s 
privilege against self-incrimination. The Court noted 
that even if tainted evidence had been presented to the 
grand jury, “our precedents indicate this would not be 
a basis for abating the prosecution pending a new indict- 
ment, let alone barring it altogether” (384 U.S. at 255, 
n.3). Again in Gelbard v. United States, 408 U.S. 41, 
60 (1972), the Supreme Court observed: 


The ‘general rule,’ as illustrated in Blue, is that a 
defendant is not entitled to have his indictment 
dismissed before trial simply because the Govern- 
ment ‘acquire{d] incriminating evidence in viola- 
tion of the [law!,’ even if the ‘tainted evidence was 
presented to the grand jury’. 


In United States v. Hinton, supra, 543 F.2d at 1010, 
a panel of this Court departed from this line of author- 
ity * and under its supervisory power dismissed the in- 

*In United States. v. Piccini, 412 F.2d 591, 593-594 (2d Cir. 
1969), cert. denied, 397 U.S. 917 (1970), in which defendant’s 
testimony in bankruptcy proceedings was before the grand jury, 
the Court held that defendant was not entitled to dismissal of 
the indictment even if the testimony was privileged by statute 
against use in any criminal proceeding. A host of other deci- 
sions in the Second Circuit have also recognized the Lawn-Blue- 
Calandra doctrine that an indictment which is valid on its face 


[Footnote continued on following page] 
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dictment where the same grand jury that hee = che wit- 
ness’ immunized testimony indicted the * .endant on 
substantive offenses. Howeve-, this is a particularly in- 
uppropriate case for the Court to apply this newly-estab- 
lished remedy.* 


will not be dismissed because of the nature of the evidence which 
was presented to the grand jury. See, United States v. Colasurdo, 
453 F.2d 585, 595-596 (2d Cir. 1971), cert. denied, 406 U.S. 917 
(1972); United States v. James, 493 F.2d 323, 326 (2d Cir.), 
cert. denied, 419 U.S. 849 (1974); United States v. Weinstein, 
511 F.2d 622, 627 (2d Cir.), cert. denied, 422 U.S. 1042 \1975); 
United States v. Bertolotti, 529 F.2d 149, 159 (2d Cir. 1975): 
In re Milio., 529 F.2d 770, 774 (2d Cir. 1976). 

*in Goldberg v. United States, 472 F.2d 513 (2d Cir. 1973), 
relied upon in Hinton, Judge Friendly had observe’ that despite 
Lawn and Blue, “we do not take it to be settled wer a indict- 
ment would not be subject to dismissal if a defen.’ant could es- 
tablish that it was obtained on the basie of testimoay compelled 
from him after a proper assertion of his privilege. See Jones 
vy. United States, 118 U.S. App. D.C. 284, $42 F.2d 865, 871-873 
(1964) (en banc)” (472 F.2d at 51f, n.4). Judge Friendly © 
ference in the text to Bruton ind’txtes “ie war rcferring to 2 
situation where the defendant made inc. «inating statements 
before the grand jury. Further, it is nlain that Judge Friendly 
had in mind an indictment “based” on the compelled testimon: 
of the defendant, i.e., where there was no substantial independent 
evidence to sustain the indictment. Indeed, in Jones v. United 
States, supra, cited by Judge Friendly, a majority of the Court 
of Appeals, relying upon che holding in United States v. Tane, 
329 F.2d 848 (2d Cir. 19#’) remanded the case to the district 
ecurt to determine wuethcr there was independent non-tainted 
evidence to suppo he indictments (342 F.2d at 873). 

Here, of ccurse, the indictment was in no sense “based” upon 
the false exculpatory statements made by appellants under a grant 
of use immunity. Nor was any such claim made below. Indeed, 
as we have shown the grand jury could not have concluded that 
the statement: were false without concluding on the basis of 
other evidence that the defendants were guilty of the substan- 
tive offense. Moreover, even if it was “based” on the false tes- 
timony, it is plain that false testimony does not come within the 
scope of the “use” immunity. Ser United States v. Kahan, supra; 
United States v. Tramunti, supra. 
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First of all, in contrast with Hinton (543 F.2d at 
1097) appellants did not make any motion to dismiss the 
indictment, but were content to rest on their severance 
mo.ion. See Rule 12(b) (2), Federal Rules of Criminal 
Procedure; see also Davis v. Uaited States, 411 U.S. 233 
(1973). Secondly, the grand jury herein was given an 
appropriate limiting instruction concernirz use of appel- 
‘ants’ grand jury testimony. Third, the procedure under- 
taken herein was done in good faith prior to the panel’s 
decision in Hinton. This is not, a case like United States 
v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972), where a 
particular undesirable practice had continued despite 
clear and repeated warnings by this Court, and assurances 
given by United States Attorneys. The rule established 
in Hinton, if it has any vitality at all in light of the analy- 
sis made herein, should not be applied to similar situations 
occurring prior to the date of the Hinton decision. See 
United States v. Albarado, 495 F.2d 799, 810 (2d Cir. 
1974). 


POINT Ill 


The FBI agent’s good faith destruction of rough 
interview notes after preparation of the typewritten 
statement reflecting the interview does not warrant 
reversal of the convictions herein. 


(1) 


On March 5, 1974, FBI agent Savadel conducted an 
interview of Gerald Maddalone. Maddalone made state- 
ments concerning his knowledge of criminal activities in 
this case. Agent Savadel made numerous rough nand- 
written notes during the course of the interview. (Gov. 
A. 308-309, 526-330. ) 


On that, same date, agent Savadel dictated a report 
from these notes. The statement was then typed up, and 
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returned to Savadel for proofreading. After proofread- 
ing the typewritten statement to make sure that it was 
as dictated from his notes, agent Savadel destroyed the 
rough notes pursuant to established FBI practice. Then, 
on that same day, agent Savadel took the typewritten 
statement to Maddalone, who read and signed the state- 
ment. (Gov. A. 309-314, 318-319.) 


A copy of the statement had been turned over to 
defense counsel 2s “3500” material (Gov. A. 312-313). 
However rppellants moved to dismiss the indictment based 
on the destruction of the rough interview notes concern- 
ing the interview of Maddalone. The district court 
denied the motion. (App. A. 321-323.) 


(2) 


Appellants Anzalone and Vivelo contend that the 
destruction of the rough interview notes constitutes error 
warranting reversal of their convictions. In this regard 
appellants cite decisions ty the Ninth and District of 
Colambia Circuits holdirg that the FBI must there- 
after preserve rough notes taken by FBI agents during 
‘nterviews of prospective wiinesses. United States V. 
Harris, 543 F.2d 1247 (9th Cir. 1976); United States 
v. Harrisor, 524 F.2d 421 (D.C. Cir. 1975). However, 
in both those cases the Courts of Appeals held that the 
cizcursstances did not warrant imposition of any sanc- 
tions. 


Appellants have not pointed to any factors present 
in the instant case which would warrant different treat- 
ment. The notes were destroyed in good faith after 
preparation of a typewritten stacement and after that 
statement had been proofread in comparison with the 
notes. Defense counsel had for use on cross-examination 
Maddalone’s statement (implicating himself and cthers 
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in criminal activities) in typewritten form signed by 
Maddalone, thus making the typewritten statement more 
useful to defense counsel than the notes.* Further, 
appellants have not even attemptec to make any mean- 
ingful showing as to how their defense was in fact preju- 
diced by this destruction of notes.** 


Moreover, this Court has not taken the position that 
such rough notes must be preserved. While one case in 
this circuit indicated that the better practice would be 
to preserve the notes (see United States v. Tho: as, 982 
F.2d 191, 194 (2d Cir. 1960)).*** the majority Jf cases 


* Thus defense counsel were able to bring out on cross-ex- 
amination ali.ged discrepancies between Maddalone’s testimony 
in court and his typewritten statement (see, e.g., R. 475, 495-497, 
499, 563, 581-582, 606-607). Defense counsel also had ample 
other bases on which to attempt to impeach Maddalone, includ- 
ing among others his agreement with the government, his ad- 
mitted involvement in criminal activities, an1 his admitted lies 
to state officials initially investigating the case. Indeed, perhaps 
in light of effective cross-exat..ination, trial counsei for appellan: 
Anzalone did not view Maddalone as the key witness, but rather 
viewed Mrs. King (whose testimony corroborated Maddalone con- 
cerning the shooting of the windows) as the key witness (App. 
A. 492). 

** Appellant Vivelo also refers in his brief (pp. 16-18) to 
the presumption arising from the intentional destruction of evi- 
dence. Putting aside the fact that there is no evidence herein 
that the notes were destroyed in bad faith, the jury did hear the 
testimony of agent Savadel concerning the destruction of the 
notes (Gov. A. 305). Moreover, appellant does not claim that 
the district court refused any recvested instruction on this mat- 
ter or prohibited any argument in summation concerning it. 
Compare United States v. Terrell, 474 F.2d 872, 877 (2d Cir. 
1972). 

*** Even in that case this Court declined to impose sanctions 
(282 F.2d at 194-195). See also United States v. Tomaiolo, 317 
F.2d 324, 327-328 (2d Cir.), cert. denied, 375 U.S. 85€ (1963) 
(fail.re to preserve such notes did not require witness’ t2stimony 
to be stricken). 
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in this circuit which discuss the matter have indicated 
that th. practice is not objectionable.* United States 
v. Terrell, svpra, 474 F.2d at 877; United States v. 
Covello, 410 F.2d 526, 545 (29d Cir.), cert. denied, 396 
U.S. 879 (1969); United States Vv. Comulada, $40 F.2d 
449, 450-451 (2d Cir.), cert. denied, 380 U.S. 978 (1965) ; 
United States v. Greco, 298 F.2d 247, 249-250 (2d Cir.), 
cert. denied, 369 U.S. 820 (1962). 


Finally, the good faitn destruction herein took place 
on March 5, 1974, long before the above-mentioned de- 
cisions of the Ninth and District of Columbia Circuits 
holding that such notes must be preserved. 


Under all these circuiastances this is a particularly 
inappropriate case for consideration of this matter. The 
good faith destruction surely does not warrant reversal 
of appellants’ convictions. 


CONCLUSION 


The judgments of conviction should be affirmed. 


Respectfully submitted, 
January 21, 1977 


Davip G. TRAGER, 
United States Attorney, 
Eastern District of New York. 


BERNARD J. FRIED, 
RONALD E. DEPETRIS, 
Assistant United States Attorneys, 
(Of Counsel). 


* Numerous cases discussing this matter are set forth in fn 
25 of United States V. Harrison, supra, 524 F.2d at 430. 
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